Turning Basin #3 Aquatic Habitat Restoration Project

Summary of the
Elliott Bay/Duwamish Restoration Program
Administrative Record

Panel Resolutjons

1993-02

1993-23

1996-16

1997-05

1997-11

1997-12

1997-19

EB/DRP shall serve as co-sponsor of record with the
Muckleshoot Indian Tribe as sponsor for a Shoreline
Improvement Fund (SIF) pre-application to purchase Kenco
Marine Services.

EB/DRP Panel is a co-sponsor for the SIF proposal
submitted by the Muckleshoot Indian Tribe to purchase
property and perform habitat development activities
(proposal referred to as Kenco). The Project has been
selected by SIF for partial funding. The Panel resolves
to underwrite the completion of the Phase I Environ-
mental Audit Report required by SIF not to exceed
$5,000.00.

EB/DRP authorizes the allocation of habitat development
property acquisition funds not to exceed $225,000.00 in
support of acquiring a site in the Turning Basin GFA by
the Muckleshoot Indian Tribe for habitat development
into perpetuity.

EB/DRP authorizes the Muckleshoot Indian Tribe’s budget
of $38,921.75 for project management and Level 2 site
analysis costs for attempting to acquire a habitat
parcel in the Turning Basin. Funds are to be credited
against the real estate obligation of the Consent Decree
(King County to transmit check to Muckleshoot Indian
Tribe).

EB/DRP Panel rescinds as no longer necessary, Resolution
1993-23 (unnecessary funding for the Phase 1 Environ-
mental Audit in the Turning Basin).

Allocates $254,200.00 for Turning Basin Property
Acquisition (this sum in addition to funds allocated
by Resolutions 1996-16 and 1997-05). Total funding
allocated for real estate acquisition in the Turning
Basin 1is $518,121.75.

Authorizes property acquisition credit of $479,200.00
to King County for a Turning Basin Vicinity Project.
The County and Tribe have entered into an agreement to
expend additional funds from a Shoreline Improvement
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Fund grant which will supplement property acquisition
credit from the Panel.

1998~11 Authorizes planning/design and construction expenditures
up to $114,093.00 for the Muckleshoot Indian Tribe to
coordinate the planning, design, and permitting of a
habit development project at the Turning Basin Vicinity
(Kenco Site).

Meeting Minuteg

3/11/93 Habitat: The Muckleshoot Tribe proposes to act as
the sponsor teo purchase and develop (restorc) thec Kenco
Marine property with SIF funding. -

4/09/93 Panel: Resolution 1993-2 approved.

6/03/93 Panel: Muckleshoot SIF proposal update. The Kenco
proposal to the Regional Shoreline Improvement Fund
Committee names the EB/DRP Panel and US Army Corps of
Engineers as co-sponsors. The proposal is two tiered:
first tier is acquisition and structural demolition,
second tier includes restoration development.

6/24/93 Panel: Announcement of a Public Meeting of the SIF
Technical Committee (July 14) for public comment on
proposed SIF projects (including Kenco proposal).

10/28/93 Habitat: Update on Muckleshoot SIF proposal. The
proposal has been approved for 60% of the acquisition
costs. A phase I environmental audit is requested by
the SIF Committee. The HDTWG is supportive of Panel
backing of project with the EB/DRP Panel as co—-sponsor.
The site will be ranked with the site selection matrix.

11/04/93 Panel: SIF Committee awarded 60% real estate
acquisition costs with a Phase I environmental audit
requirement. The ACOE, USFWS, and DOE are doing some
components of the audit. The EB/DRP Panel agreed to
underwrite the initial phase I audit.

12/02/93 Panel: Status update. Site ranking resulted in “high
priority” grouping. Resolution 1993-23 approved (Panel
funding in addition to SIF funds).

1/27/94 Habitat: Status report. Approximately $30K of SIF
funds have been provided in order to identify matching
funds.

2/10/94 Habitat: Status report. The COE will appraise the
Kenco property, conduct a level I environmental site
assessment, and write a workplan for a level II
assessment if warranted.



3/30/95 Habitat: Corps of Engineers provides a briefing of the
Section 1135 program. Potentially eligible projects in
the Turning Basin include City Light North and Kenco
Marine.

12/07/95 Panel: HDTWG recommends examining new restoration
sites. Kenco site is included.

6/13/96 Habitat: SIF update.

7/11/96 Panel: SIF update - $400K granted for acquisition of
Kenco or a site in the vicinity of the Turning Basin.
SIF funds were provided with the expectation of matching
funds being secured. Benefits of Panel participation
through providing matching funds discussed.

7/18/96 Special Panel: Resolutjon 1996-16 approved (obligating
up to $225,000.00 for property acquisition).

8/08/96 Habitat: Conlract outlined for Lhe transfer of SIF
funds to the Muckleshoot Tribe for property acquisition
in Turning Basin. SIF funds will be placed in an escrow
account to be spent by 12/30/97.

10/03/96 Panel: Muckleshoot Tribe provides a draft “Kenco
Marine/Duwamish Turning Basin No.3 Proposal -
Implementation Plan.” [property acquisition task
encompasses all real estate activities from negotiations
to sale and transfer of title to the U.S. in trust for
the Muckleshoot Indian Tribe.]

1/30/97 Habitat: Review of draft proposal.
Total budget = $641K.
(P&D = S$131K, Construction/Monitoring = $510K).

3/06/97 Panel: Acquisition budget presented to Panel.

Resolution 1997-5 approved.

3/27/97 Habitat: Muckleshoot Tribe in final stages of signing
an MOU with COE for Phase II environmental

investigation.
4/24/957 Habitat: Muckleshoot Tribe received $35K from King Co.
for acquisition management. COE has signed agreement

for Section 22 Level II site assessment.

5/22/97 Habitat: rdated draft, conceptual budget. Muckleshoot
Tribe 1s in active negytions with property owner for
acguisition and COE access to conduct site assessment.

6/05/97 Panel: Resolutions 1997-11 apnd 1997-12 approved.
Total Panel funding for project NTE $518,121.75.
Acquisition and access negotiations continue.



6/19/97

9/18/97

10/02/97

12/18/97

3/26/98

5/14/98

8/20/98

10/01/98

10/15/98

10/21/98

11/19/98

12/17/98

1/07/99

1/28/99

3/25/99

Habitat: Updated "“Muckleshoot Indian Tribe Kenco
Marine/Duwamish Turning Basin No. 3 Estuarine Habitat
Restoration Proposal: Scope, Schedule, Management Plan
and Budget” submitted.

Habitat: Limited scope property appraisal conducted by
Gail J. Harmon for the Muckleshoot Tribe submitted to
the EB/DRP Panel.

Panel: Appraisal discussed. Resolution 1997-19
approved authorizing credit (to King County) NTE
$479,200.00 to be provided to Muckleshoot Indian Tribe
to acquire property in the Turning Basin. (County and
Tribe have agreement to expend additional funds from the
Shorelines Improvement Fund grant to purchase property).

Habitat: Kenco property sale closed. Former owner 1is
now a tenant and will be off the property with all
vessels removed by July 31, 1998.

Habitat: Design contractor selected.

(authorizes

Special Panel: Regolution 1008-11
P&¢D + Construction of $114,093.00).

approved

Habitat: FishPro (consultant) provides sketches of plan
options. All vessels have been removed from the site.
Panel: Preliminary design presented to Panel. Public

meeting scheduled. Restrictive covenant (in perpetuity)

provided for Administrative Record.
Habitat: Final revision of FishPro design options.

Public Meeting: City of Tukwila Community Center Public
Hall. Design options presented to public for comment.

Habitat: Public comment reviewed. Project design
conceptually one without protective spits.

Habitat: Preliminary design selected based on public
input.
Panel: Preferred design alternative presented, project

will utilize “soft” features (wood) and less rock in
intertidal bench construction and no protective spits.
Permit application process begins.

Panel: Pre-application meeting with City of Tukwila
held 1/14/99.

Habitat: Updated construction cost estimate provided.




5/25/99

6/17/99

10/21/99

Construction to take three months. A contractor will
prepare and Environmental Assessment (EA). NOARA will
remain the action agency for NEPA compliance. Referral
to the Muckleshoot Tribal Council for a new name for the
site.

Habitat: Permit applications submitted. Draft EA
prepared by FishPro undergoing review.

Habitat: JARPA permit resubmitted to COE. Biological
Assessment (BA) needs to be prepared for ESA compliance.

Habitat: Contractor EA completed. Copy forwarded to

NOAA for review. A contractor will prepare a BA to
include Bull Trout. No progress on new name for site.
Construction bids out in January 2000. Project to be

completed in year 2000.



Appendix B. Detailed Description of the Green/Duwamish Basin

The lower ten-mile segment of the Green/Duwamish River (WRIA 09.0001) system from the
City of Renton to Elliot Bay by Seattle is known as the Duwamish River. The rest of the river,
upstream from the its confluence of the Black River, which is approximately the upper extent
of tidal influence, is known as the Green River (Williams et. al 1975). Historically, the
Duwamish/Green River drained a 1,642 square miles watershed (US Army Corps of
Engineers [Corps] 1997). The three main sub-basins, the Black, Green, and White Rivers
were separated for navigation and flood control in the early 20th century (Blomberg ef al.
1988). The White River was diverted by a high water event in 1906 and retained in the new
channel. The bulk of the Black River was drained permanently in 1916 with the construction
of the Ballard Locks in Lake Washington and the lowering of Lake Washington, with flow now
restricted to a small tributary, Springbrook Creek. Currently the Duwamish drains only the
Green River basin of 483 square miles. As a result, the present watershed of the
Duwamish/Green represents a 93% reduction from historical levels in accessible length for
anadromous fish (Blomberg et al. 1988).

Furthermore, the remnants of this system, the present Green/Duwamish basin have been
greatly modified from its pre-development ability to create and maintain salmon habitat. The
City of Tacoma built a water diversion dam at RM 61 in 1913. The US Army Corps of
Engineers Howard Hanson Dam was constructed at RM 64.0 in 1961. Neither dam was built
with fish passage facilities, eliminating access to an estimated 107 miles of historic
anadromous fish habitat (Corps 1998) as well as dramatically altering the quantity and quality
of downstream salmon habitat. The lower floodplain, below RM 37.3, historically consisted
of rapidly shifting meanders, but now this area is almost completely contained within levees
or revetments, resulting in the lack of riparian cover, large woody debris, off-channel rearing
areas, and reduced channel storage capacity (Corps 1997, Fuerstenberg et al. 1996). Flood
control operations at the HHD have encouraged further urban and commercial development
inthe floodplain (Corps 1997, 1998; Fuerstenberg ef al. 1996), which have reduced the extent
of the riparian corridor, filled side channels and degraded water quality and quantity. The
lower 10 miles of the river, the reach in which the project is located has been almost
completely altered from its pre-development condition (Blomberg et al. 1988). The Duwamish
estuary once contained nearly 5,300 acres of intertidal mudflats, marshes and riparian
habitats (Blomberg et al. 1988). Today, only 2% of these areas exist in the Duwamish River
(Blomberg et al. 1988). Since settlement, there has been a 98% loss of shallows, intertidal
mudflats and tidal marshes in Green/Duwamish estuary and a 100 percent loss of tidal
swamps (Blomberg ef al. 1988). As a result, Blomberg ef al. (1988) estimated that there are
only 45 acres of intertidal mudflat and tidal marsh left in the Duwamish Estuary. Of the 22.6
miles of total shoreline length between the mouth and River Mile 6.5, (an area 1.3 mile
distance upstream from the project site), 44% is rip rapped, 34% covered by pier aprons and
7% covered by sheet piling, leaving approximately 15% in lessor forms of disturbance
(derived from data in Tanner 1991). Furthermore, a considerable portion of the remaining
intertidal and shallow subtidal portions of the Green/Duwamish estuary is covered by barges
(Muckleshoot Indian Tribe Fisheries Department [MITFD], unpub. data).

The result of these alterations is that 1) both the extent and quality of habitat has declined
greatly and 2) the natural processes that contribute to the formation and maintenance of
salmon habitat in the Green/Duwamish River severely diminished. The diminishment of these

Turning Basin #3 EA 2



natural processes have significantly reduced the to form salmon habitat in both the freshwater
and estuarine reaches of the river (Corps 1997). Given the dramatic reduction in sediment
inputs and channel confinement (Corps 1997), it is unlikely that natural processes will create
additional habitat in the Duwamish estuary.

Turning Basin #3 EA 3
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United States Dcpartment of the Interior

FISH AND WILDLIFE SERVICE
North Pacific Coast Ecaregion
Western Washington Office
510 Desmond Drive SE, Sutite 102
Lacey, Washington 98503
Phone: (360) 753-8440 Fax: (360) 753-9518

Masch 15, 1999

Richard Covert

Project Manager
FISHPRQ, Inc.

3780 S.E. Mile Hill Drive
Port Orchard, WA 98366

FWS Reference: 1-3-09-.SP-0319

Dear Mr. Covert:

This is in response to your letter of February 17, 1999, and received in this offics on February 19,
1999. You have requested a list of listed and proposed threatened and endangered species, candidate
species, and species of concern (Attachment A) that may be present within the area of'the proposed
Duwamish River at the Turning Basin praject in King Counry, Washington. Thisresponse fulfillsthe
requirements of the U.S. Fish and Wildlife Service (Service) under section 7(c) of the Endangered
Species Act of 1973, as amended (Act). We have also enclosed a copy of the requirements for U.S.
Army Corps of Engineers (COE) compliance under the Act (Attachment B). -

Should the COE determine that a listed species is likely 1o be affected (adversely or beneficially) by
the project, you should request section 7 consultation through this office. If the COE determines that
the proposcd action is "not likely to adverscly affect” a listed species, you should request Service
concurrence with that determination through the informal consultation process. Evenifthereisa“no
effect” situation, we would appreciate receiving a copy for our information.

'Both listed and proposed species may occur in the vicinity of the project. Therefore, pursuant to the

repulations unplemcnting the Act, impacts to both listed and proposed specics must be considered
by the COE in a biological assessment (see Attachment B for more information on preparing
biological assessments). Formal conference with the Service is required if the COE determines that
the proposed action is likely to jeopardize the continued existence of & proposed species, or result
in the destruction or adverse modification of proposed critical habitat. The results of the biological
assessment will determine if conferencing is required. If the species is ultimately listed, your agency
may be required to reinitiate consnitation. ,



. Candidate species are included simply as advance notice to federal agencies of species whichmay be
proposed and listed in the future. Species of concern are thoge species whose conservation standing
is of condem ta the Service, but for which further status information is still needed. Conservation -
measures for species of cancern are volumtary, but recommended. Protection provided to these

species now may preclude possible listing in the future.

_ Th;:rc'may be other federally listed species that may occur in the vieinity of your project which ere
" under the jurisdiction of the Narional Marine F xbhcnes Service (NMF S) Pleas: contact NMFS at
360-753-9530 to rcquest a species list.

In addition, pleasc be advised that state regulations may require permits in areas where Wctlands are
identified. You should contact the Washington State Depamnent of Ecology for state permit

requirsments.

Your interest in cndangered species is apprecmed. If you have additional questions regarding your
responsibilities under the Act, please contact Bobbi Barrera (360/753-6048) or J ohn Grettenberger

of this office at the letterhead phone/address.

Sincerely, |,
{

ancy J. Gloman
Acting Supervisor

bb/bp
Euclosure

SE/COE/1-3-99-8P-0315/King

¢: COE
WDFW, Region 4
WNHP, Olympia.
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SPECIES OF CONCERN
The [ollowing species of concern may occur in the vicinity of the project:

Long-¢ared myotis (Myotis evotis)

Long-legged myotis (Myoris voluns)

Olive-sided flycatcher (Corirapus cocpert)

Pacific lamprey (Lampetra tridentata)

Pacific Townsend’s hig-eared bat (Corvnorhinus townsendii townsendir)
~ River lamprey (Lampetra ayrest)



ATTACHMENT B

FEDERAL AGENCIES' RESPONSIBILITIES UNDER SECTIONS 7(a) AND 7(c)
OF THE ENDANGERED SPECIES ACT OF 1973, AS AMENDED

SECTION 7(a) - Consultation/Conference
Federal agencies to utilize their authontxes to carry out programs to conserve endangered

Requires: 1.
and threatened. specxes,

Consultetion with FWS when a federal action may affect a listed ¢ndangered or threatened

species to ensure that any action authorized, funded, or carried out by a federal agency is not
likely to jeopardize the continued existence of listed species or result in the destruction or

adverse modification of critical habitat. The process is initiated by the federal agency after it

hes determined if its action may aflect (adversely or beneficially) a listed specics; and

2.

Conference with FWS when a federal action is likely to jeopardize the continued existence
of a proposed species or result in destruction or an adversc modification of proposed critical

habitat,
SECTION 7(c).- Biological Assessment fof Construction Proiects *

Requires federal sgencics or then designees 10 prepare a Biological Assessment (BA) for construction projects
only. The purpose of the BA isto Jdenﬁfy any proposed and/or listed spccxee which is/are likely to be affected
by a construction projest. The process is initiated by 2 federal agency in requesting a list of proposed and listed
threatened and endangered species (list artached) The BA should be complcted ‘within 180 days after its
initiadon (or within such a time period as is mutually agrecable). If the BA is not initisted within 90 days of
receipt of the specics fist, please verify the accuracy of the list with our Service. No irreversible commitment of
resources is to be made during the BA process which would result in violation of the requiremenis under

V Section 7(a) of the Act. Planning, design, and administrative &Cth:lS may be taken; however, no construction

may begin.

To complete the BA, your agency or its designee should: (1) conduct an onsite inspection of the area to be
affected by the proposal, which may include a detailed survey of the arca to determine if the species is present
and whether suitable habitat exists for either expanding the existing popu]atzon or poteptial reintroduction of the
species; (2) review literaturé and scientific data to determine species distribution, habitat nceds, and other
biclogical requirements; (3) interview experts including those within the FWS, National Marine- Fisherdes
Service, state conservation department, wmiversities, and others who may have data not yet published in
scientific literature; (4) review and analyz: the effects of the proposal on the species in terms of individuals and
populations, including consideration of cumulative cffects of the proposal on the species and its habitat; (5)
analyze alternative ections that may provide conservation measures; and (6) prepare a report documenting the
results, including a discussion of study methods used, amy problems encouatered, and other relevant
information. Upon completion, the report should be forwarded to ouwr Endangered Species Division, 510

Desmend Drive SE, Suite 102, Lacey, WA 98503-1273,

» nConstruction proJect” means any major federal action which 51gmﬁcantly affects the qualxty of the human

" environment (requiring an EIS), designed primarily to result in the building or erection of human-made
M as dams, buildings, roads, pipelines, channels, and the like, This includes federal action such as
permits, grants, licenses, or other forms of federal authorization or approval which may result in construction.




ATTACHMENT A

LISTED AND PROPOSED ENDANGERED AND) THREATENED SPECIES,

. CANDIDATE SPECTES AND SPECIES OF CONCERN
WHICH MAY OCCUR WITHIN THE

' VICINITY O} THE DUWAVISH RIVER AT TURNING BASIN PROJECT

IN KING COUNTY, WASHINGTON
(TT23N RO4E §04)

FWS REF. #: 1-3-99-SP-0319

LISTED

Bald eagle (Falzaeerus leucocephalus) -Wintering bald eagles may oceur mthc vicinity of the pro;ea.
Wiptering activides occur from October 31 through March 31,

Peregrine falcon (Falcu peregrirus) - spring and fall migrant falcons may occur in the vicinity of' the

project.

Major concerns that should be addressed in your biological assessment of the project impacts to listed

species are:

1.

2.

}J)

Level of use of the project area by listed species.
Effect of the proj.ect on listed species’ primary food stocks, prey species, and foraging areas
in all arcas influenced by the project.

Impacts from project construction (i:e., habitat Joss, increased noise levels, increased hurnan
activity) which may result in disturbance to listed species and/or their avoidance of the project

arca. -

PROPOSED
Bull trout (Salvelinus conﬂuentzw) Coa.staL/Pugct Sound populata on may oceur in the vmmty of'the

project.

CANDIDATE

The following candidate species may occur in the vicinity of the pi‘ojcct:

Oregon spotted frog (Rana pretiosa)
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AUG B5 97 01:41PM DAMAGE ASSESSMENT NW P.1/1

Elliott Bay/Duwamish Restoration Panel
Panel Resolution 1997-12

Allocation ($254,200) for Turning Basin Property Acquisition to Muckleshoot Indian
Trbe.

Adopted: 5 June 1997
Consent Decree: § 9c planning and study activities; 30 property acquisition

Resolutions: 1993-02, 23 - Property Selection, Sponsorship
1996-16 - Property Acquisition
1997-05 - Project Management and Level 2 Site Analysis

The Elliott Bay/Duwamish Restoration Program Panel hereby authorizes the
allocaton of habitat development property acquisition funds not to exceed
$254,200.00. This sum is in addition to the property acquisition funds allocated in
Resolution 1996-16 ($225,000.00) and project management and level 2 site analysis
funds allocated by Resolution 1997-05 ($38,921.75). The total Panel funding
allocated to the Muckleshoot Indian Tribe for real estate acquisition for a habitat
development project in the Turning Basin Geographic Focus area is not to exceed
$518,121.75.

Expenditure of the funds so allocated shall be conditioned upon the execution by the
Muckleshoot Indian Tribe of a deed restriction on the acquired property in a form
acceptable to the Panel requiring use of the property to be consistent with habitat
restoration and the Consent Decree.

ﬂﬁﬂ;&@ % ‘ Z/ - Yo
Robert C. Clark, Jr., Panel Chair LT Jennifer Young/ Panel Secretary
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MUCKLESHOOT INDIAN TRIBE

39015 172nd Avenue S.E. ® Auburn, Washington 98092-9763
Phone: (206) 939-3311 = (206) 939-5311

May 22, 1997

Elliott Bay Duwamish Restoration Program Panel
C/o Dr. Robert Clark, Director

NOAA Restoration Center Northwest

National Marine Fisheries Service

7600 Sand Pint Way NE

Seattle, WA 98115-0070

Dear Panel Representatives:

As you know, the Muckleshoot Indian Tribe has been involved in negotiations to acquire a parcel
in the Turning Basin to restore habitat in perpetuity. Panel Resolution 1993-19 designates the
Turning Basin as a Geographic Focus Area.

Per Panel Resolution 1996-16 the Muckleshoot Indian Tribe was allocated funds not to exceed
$225,000.00 in support of acquiring habitat development property in the Turning Basin. The
Muckleshoot Indian Tribe requests and additional allocation of up to $254,200 for the purpose of
concluding negotiations and acquisition of the Kenco Marine Services property within the Turning
Basin of the Duwamish River before December 31, 1997.

If the Panel approves the Tribe’s request, further instructions will be provided to the Panel

concerning the timing and method of disbursement.
» CCW /

John Daniels, Jr.
Chairman, Tribal Council



Elliott Bay/Duwamish Restoration Panel
Panel Resolution 1998-11

Authorizes planning & design and construction expenditures ($114,093) to the
Muckleshoot Indian Tribe for the Turning Basin/Kenco Project.

Adopted: 14 May 1998

Consent Decree: { 15 planning and study activities;§27(b) habitat development

Resolutions: 1993-02, 23 Panel cosponsoring for SIF application
©1993-19 Designating Geographic Focus Areas
1996-16 Property acquisition
1997-05 Property management and Level 2 site analysis
1997-12 Allocation of additional acquisition funds
1997-14 Scope, Schedule, Budget
1997-19 Property acquisition credit

The Elliott Bay/Duwamish Restoration Program Panel hereby authorizes up to
$114,093 ($108,918 for P&D, $5,175 for construction)p for the Muckleshoot Indian
Tribe to coordinate the planning, design, and permitting of a project for habitat
development at the Turning Basin Vicinity/Kenco site.

By unanimous consent,

Robert C. Clark, Jr., Panel Chair @E John Miller, Panel Secretary




MUCKLESHOOT INDIAN TRIBE

FISHERIES DEPARTMENT

12 April 1999

US Army Corps of Engineers Washington Department of Fish and Wildlif
Regulatory Branch Fish Habitat Program -
PO Box 3755 + 16018 Mill Creek Boulevard

4735 E. Marginal Way S. Mill Creek, WA 98012-1296

Seattle, WA 98124-22535 Attn: Pamela Erstad, Fish Biologist s

City of Tukwila Washington Department of Natural Resources
Department of Community Development  South Puget Sound Region

6300 Southcenter Boulevard P.O. Box 68

Tukwila, WA 93183 Enumclaw, WA 93022

SUBJ: JARPA APPLICATION FOR A HABITAT DEVELOPMENT PROJECT IN THE
DUWAMISH RIVER

The Elliott Bay/Duwamish Restoration Program is a cooperative, intergovernmental
program established to restore and replace natural resourccs injured by the discharge of oil or
releases of hazardous materials in Elliot Bay and the Duwamish River. To further the efforts of
the Panel to restore habitat in the Duwamish River, the Muckleshoot Tribe, one of the Panel’s
natural resource trustees, purchased the Kenco Marine property in Tuming Basin Number 3 of the
Duwamish River.

Habitat development in this area would provide a considerable benefit to outmigrating
juvenile salmonid species, especially chum and chinook that are particularly dependent upon
estuarine habitat. To develop the habitat, it is the Tribe’s intent to remove the existing wharf,
upland structures and fill material to restore intertidal habitat in this reach of the Duwamish
River. To this end, the Tribe is submitting the enclosed JARPA form.

If you have any questions or need more information regarding technical aspects of the
application, please phone Marian Berejikian, the Tribe’s agent as listed on the JARPA form.
Questions regarding the relationship of this project to the Elliott/Bay Duwamish Restoration
Program should be directed to me. I thank you for your time and consideration.

ick Malcom
Senior Habitat Biologist

Encl: 2

cc: King County Parks and Recreation Department
National Marine Fisheries Service
United States Fish and Wildlife Service

39015 172nd Avenue Southeast » Auburn, Washington 98092 « (253) 931-0652 « FAX (253) 931-0752
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AFTER RECORDING RETURN TO:
Muckleshoot Indian Tribal Council

39015 172nd Avenue S.E. « Auburn, Washington 98092-9763
(253) 939-3311  Fax (253) 931-8570

Mr. William Blakney

Senior Deputy Prosecuting Attorney

Office of the King County Prosecuting Attorney
4800 Columbia Center .

701 Fifth Avenuce

Seattle, Washington 98104

RESTRICTIVE COVENANT

THIS RESTRICTIVE COVENANT (the "Agreement") dated as of the 8™ day of
November, 1996 is entered into by the MUCKLESHOOT INDIAN TRIBE, a sovereign nation
("Declarant”) and KING COUNTY, a political subdivision of the State of Washington (“County")
with reference to the following facts:

A. Declarant is the owner of certain real property located in King County, Washington,
and more particularly described in Exhibit A attached hereto and by this reference
incorporated herein (the "Property");

B. The Property consists of improved land located in the Duwamish Turning Basin No.

'

C. Declarant intends to develop and preserve the Property as fish and wildlife habitat
purposes in perpetuity.

NOW, THEREFORE, for good and valuable consideration, including the mutual
promises, covenants and agreements herein contained, Declarant hereby covenants,
agrees, and declares that the Property shall be held, hypothecated, leased, sold and
conveyed subject to the following conditions and restrictions which shall run with the
Property and shall be binding upon and inure to the benefit of all parties acquiring any
right, title or interest in the Property or any portion thereof in perpetuity.

1. Restriction on Use of the Property, The Declarant shall develop and use
the Property as a fish and wildlife habitat and for limited passive public use,
exclusively and for no other purpose.

2. Priority, This Agreement, and the covenarits, conditions, and restrictions
contained therein shall be subordinated to any lender's interest in the
Property, and any covenants required in connection wit any financing of the
Property (including covenants related to any tax credits 1or the Property), and
King County agrees to provide documentation of such subordination as may
be requested by any lender providing financing for the Property or any
beneficiary of any covenant related to tax eredits for the Property.



9807021147

3. Duration. The covenants, conditions, and restrictions contained herein shall
run with the land and shall bind, benefit, and burden the Property and shall
be binding upon the Declarant and its respective heirs, successors, and
assigns in perpetuity from the date of final execution of this Agreement.

4. Miscellaneous.

(a) No Joint Venture, It is not intended by this agreement to, and nothing
contained in this Agreement shall, create any partership or joint venture
or create the relationship of principal and agent between the Declarant
and King County, or any of their successors in interest and assigns.

(b) Enforcement. In the event.of any violation of any of the provisions of
this Agreement by the Declarant, King County shall have the right to
enforce the covenant by any appropriate proceedings at law or in equity,
including the right to apply to a court of competent jurisdiction for an
injunction against such violation. Any remedies specifically provided
herein and non-exclusive and are in addition to all other remedies
available to the owner of any parcel of the Property at law or in equity.

MUCKLESHOOT INDIAN TRIBE
a sovereign nation

BY:
Daniels, Jr., Chairman

KING COUNTY, a political subdivision of the
State of Washington

ts: Director, Department of Natural

Resources
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EXHIBIT "A"

Commencing at a point on the Buckley Donation Claim Meander Line, according to Survey of Township 23 North,
Range 4 East, W.M., in King County, Washington, on file with the US Department of Interior General Land Office,
Spokane, Washington, approved March 31, 1863, where said Point is intersected by an eéxtension of the Southerly
boundary line of Tract 55, MOORE'S FIVE ACRE TRACTS, according to the plat thereof recorded in Volume 9 of
Plats, page(s) 28, records of King County, Washington, as the True Point of Beginning;

THENCE Westerly along said Line so extended to the paint of intersection thereof with the Easterly marginal line of
the right-of-way acquired by the City of Seattle, Department of Lighting, by Cause No. 469557, records of Superior
Court of the State of Washington, for King County;

THENCE Northerly along said Easterly Marginal Line of said Right-of-Way to a point of intersection with the
Northerly boundary line of said Tract §5; )

THENCE Easterly along said Easterty Marginal Line of said Right-of-Way to a point of intersection with the Northerly
boundary fine of said Tract 55;

THENCE Easterly along said Northerly Boundary Line of Tract 55 to the said Buckley Donation Claim Meander Line;
THENCE Southerly along said Buckley Donation Claim Meander Line to the True Peint of Beginning;

* TOGETHER WITH that portion of vacated Fraeger Road adjoining which upon vacation, attached to said Property

by Operation of Law;

TOGETHER WITH all land lying to the Easterly of said Buckley Donald Claim Meander Line between an Easterly
extension of the Northerly and Southerly lines of said Tract 55 and between the Easterly line of said Buckley
Donation Claim and the high water line of the Westerly bank of the Duwamish River;

EXCEPT that portion condemned in King County Superior Court Cause No. 547035 for State Highway No. 1.

SITUATE in the County of King, State of Washington.

END OF EXHIBIT "A"

101062 Page 2



MUCKLESHOOT INDIAN TRIBE

FISHERIES DEPARTMENT

12 Jan 1999

Ms Bonnie Bunning

Washington Department of Natural Resources -
South Puget Sound Region

P.O. Box 68

Enumclaw, WA 98022

Dear Ms. Bunning: |

The Elliott Bay/Duwamish Restoration Program (Program) is a cooperative,
intergovernmental program pursuant to CERCLA, 42 U.S.C. § 9601 (a) established to restore and
replace natural resources injured by the discharge of oil or releases of hazardous materials in Elliot
Bay and the Duwamish River. To further the efforts of the Program to restore habitat in the
Duwamish River, the Muckleshoot Tribe, one of the Program’s natural resource trustees, purchased
the Kenco Marine property in Turning Basin Number 3 of the Duwamish River. It is the Tribe’s
intent to remove the existing wharf, upland structures and fill material to restore intertidal habitat in
this reach of the Duwamish River. These actions will require coordination with the adjacent
landowners.

As can be seen from the attached survey, most of the site purchased by the Tribe is bounded
by the Duwamish River and parts of the property are intertidal. However, it is not clear from the
available records which lands in the Turning Basin are owned or managed by the Department of
Natural Resources. Therefore, 1) to ensure adjacent property owners, especially those that may own
or manage adjoining properties, are aware of the proposed restoration, and 2) that the owners or
managers of the lands over which part of the existing wharf are located can be contacted to grant
authority to remove the wharf, I am requesting that the Department of Natural Resources inform the
Tribe as to the location of lands, including intertidal, owned or managed by the Department in the
portion of Turning Basin Number Three shown on the attached survey plan.

For your information, I have also attached a copy of the proposed conceptual restoration
plan. If you have any questions or need more information, please feel free to call me at (253) 931-
0652, extension 119. I thank you for your time and consideration.

ncesely;”

Chantal Stevens,
Manager
Environmental Division

att: 2

39015 172nd Avenue Southeast » Auburn, Washington 98092 « (253) 931-0652 » FAX (253) 931-0752
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MUCKLESHOOT INDIAN TRIBE

FISHERIES DEPARTMENT

7 Jan 1999

Mr. William P. Cluckey

Senior Real Property Agent

Real Estate Services, Room 2808
Seattle City Light

700 Fifth Avenue, Suite 3300
Seattle, WA 98104-5031

Dear Mr. Cluckey:

The Elliott Bay/Duwamish Restoration Program is a cooperative, intergovernmental program
established to restore and replace natural resources injured by the discharge of oil or releases of hazardous
materials in Elliot Bay and the Duwamish River. To further the efforts of the Panel to restore habitat in the
Duwamish River, the Muckleshoot Tribe, one of the Panel’s natural resource trustees, purchased the Kenco
Marine property in Turning Basin Number 3 of the Duwamish River. This property is located immediately
to the south of the City Light Substation on Marginal Place SW. The purpose of this letter is to inform
City Light of the conceptual project design and solicit your concerns and views at an early stage.

The Duwamish River in Turning Basin Number 3 has high biological value, particularly to
outmigrating juvenile salmonids. Habitat restoration in this area would provide a considerable benefit to
outmugrating juvenile salmonid species, especially chum and chinook that are particularly dependent upon
estuarine habitat. To restore the habitat, it is the Tribe’s intent to remove the existing wharf, upland
structures and fill material to restore intertidal habitat in this reach of the Duwamish River. However, the
upland portions of the site closest to Marginal Place would be planted with riparian vegetation, including
trees. A copy of the conceptual design and the proposed vegetation planting scheme is attached to this
letter. A pre-application meeting with the City of Tukwila, the jurisdiction with regulatory authority over
the site, has been scheduled for January 14 at 2:30 PM. The meeting location is the Tukwila Permit Center
at 6300 Southcenter Boulevard. in Tukwila. Representatives of the design team, photographs and
additional information will be available at this meeting. It is my hope that a representative of City Light
wiil be able to attend this pre-application meeting.

If you have any questions or need more information, please feel free to call me at (253) 931-0652,
extension 119. I thank you for your time and consideration.

Senior Habitat Biologist

39015 172nd Avenue Southeast * Auburn, Washingfon 98092 (253) 931-0652 « FAX (253) 931-0752
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Appendix B. Detailed Description of the Green/Duwamish Basin

The lower ten-mile segment of the Green/Duwamish River (WRIA 09.0001) system from the
City of Renton to Elliot Bay by Seattle is known as the Duwamish River. The rest of the river,
upstream from the its confluence of the Black River, which is approximately the upper extent
of tidal influence, is known as the Green River (Williams et. al 1975). Historically, the
Duwamish/Green River drained a 1,642 square miles watershed (US Army Corps of
Engineers [Corps] 1997). The three main sub-basins, the Black, Green, and White Rivers
were separated for navigation and flood control in the early 20th century (Blomberg et al.
1988). The White River was diverted by a high water event in 1906 and retained in the new
channel. The bulk of the Black River was drained permanently in 1916 with the construction
of the Ballard Locks in Lake Washington and the lowering of Lake Washington, with flow now
restricted to a small tributary, Springbrook Creek. Currently the Duwamish drains only the
Green River basin of 483 square miles. As a result, the present watershed of the
Duwamish/Green represents a 93% reduction from historical levels in accessible length for
anadromous fish (Blomberg et al. 1988).

Furthermore, the remnants of this system, the present Green/Duwamish basin have been
greatly modified from its pre-development ability to create and maintain salmon habitat. The
City of Tacoma built a water diversion dam at RM 61 in 1913. The US Army Corps of
Engineers Howard Hanson Dam was constructed at RM 64.0 in 1961. Neither dam was built
with fish passage facilities, eliminating access to an estimated 107 miles of historic
anadromous fish habitat (Corps 1998) as well as dramatically altering the quantity and quality
of downstream salmon habitat. The lower floodplain, below RM 37.3, historically consisted
of rapidly shifting meanders, but now this area is almost completely contained within levees
or revetments, resulting in the lack of riparian cover, large woody debris, off-channel rearing
areas, and reduced channel storage capacity (Corps 1997; Fuerstenberg et al. 1996). Flood
control operations at the HHD have encouraged further urban and commercial development
inthe floodplain (Corps 1997, 1998; Fuerstenberg et al. 1996), which have reduced the extent
of the riparian corridor, filled side channels and degraded water quality and quantity. The
lower 10 miles of the river, the reach in which the project is located has been almost
completely altered from its pre-development condition (Blomberg et al. 1988). The Duwamish
estuary once contained nearly 5,300 acres of intertidal mudflats, marshes and riparian
habitats (Blomberg et al. 1988). Today, only 2% of these areas exist in the Duwamish River
(Blomberg et al. 1988). Since seftlement, there has been a 98% loss of shallows, intertidal
mudflats and tidal marshes in Green/Duwamish estuary and a 100 percent loss of tidal
swamps (Blomberg et al. 1988). As a result, Blomberg et al. (1988) estimated that there are
only 45 acres of intertidal mudflat and tidal marsh left in the Duwamish Estuary. Of the 22.6
miles of total shoreline length between the mouth and River Mile 6.5, (an area 1.3 mile
distance upstream from the project site), 44% is rip rapped, 34% covered by pier aprons and
7% covered by sheet piling, leaving approximately 15% in lessor forms of disturbance
(derived from data in Tanner 1991). Furthermore, a considerable portion of the remaining
intertidal and shallow subtidal portions of the Green/Duwamish estuary is covered by barges
(Muckleshoot Indian Tribe Fisheries Department [MITFD], unpub. data).

The result of these alterations is that 1) both the extent and quality of habitat has declined
greatly and 2) the natural processes that contribute to the formation and maintenance of
salmon habitatin the Green/Duwamish River severely diminished. The diminishment ofthese

Turning Basin #3 EA 2



natural processes have significantly reduced the to form salmon habitat in both the freshwater
and estuarine reaches of the river (Corps 1997). Given the dramatic reduction in sediment
inputs and channel confinement (Corps 1997), it is unlikely that natural processes will create
additional habitat in the Duwamish estuary.

Turning Basin #3 EA 3
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TURNING BASIN #3 MATERIAL QUANTITIES (AVG ENN METHQOD!

ARE A ARE A cu YD cu YD
ITEM ABOVE MHHW | BELOW MHHW | ABOVE MHHW | BELOW MHHW
STATION 0+03

EXCAVATION 45.1
TOPSOIL MIX 28.2
STATION 0O+41
EXCAVATION 336.9 85.9 268.81
TOPSQIL MIX 34.8 45.7 44.33
STATION 0+79
EXCAVATION 577.9 233.6 643.75 224.83
TOPSOIL MIX 37.1 40.1 50.60 60.38
GRAVEL 14.46
SAND 9.64
STATION 1+17
EXCAVATION 769.7 404.1 348.31 448.75
TOPSOIL MIX 40.1 42.9 54.33 58. 41
GRAVEL 18.96
SAND 12.64
STATION 1455
EXCAVATION 704.4 430.8 1037.33 587.52
TQPSQIL MIX 44.0 48.6 53.18 64.39
GRAVEL 13.98
SAND 9.32
STATION 1+83
EXCAVATION 584.4 157.8 906.93 414.20
TOPSQIL MIX 47.1 55.3 64.11 73.11
GRAVEL 2.46
SAND 1.64
STATION 2+31
EXCAVATION 108.39 10.6 487.52 118.50
TOPSQIL MIX 35.9 9.3 58.41 45.46
TOTAL ITEM-UNIT TOTALS ABOVE MHHW TOTALS BELOW MHHW
6086.45 CY EXCAVAI LON-CY 4292.65 1793.80
587.24 CY TOPSOIL MIX-CY 330.95 256.29
58.27  CY GRAVEL—CY 58.27
38.84  CY SAND—CY 38.84
FIGURE 11. MATERIAL QUANTITIES
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PLANT SCHEDULE -~ Emergent Zone Bench
(49.5' to +11.0’ Tidal Elevation)

Camren Mass Sulontllle pomm Win. Siae Sooming Queneity
Lynqby’ s sedge Orwer [yrghyes pluge (3 stem mint| 2* OC sas ®
Hardarten buirush Soirpmm et piuge (1 gui pot) | 2° OC ses®
Three—equre buirush | SCirpus awr/ooss piugs 2’ oc s ®
Seaside @TOWI 0N rigleanin aritimm pluge 14° pot} 3 oc 168 **

@ Piavt 1n ronotyplo stonds am speal fled on plan

@ Plamt In rouDs OF B Tu 1 rawiamly dIsTriduted elang Outer Perireter Of SWrJarTT Benan

PLANT SCHEDULE - Transitional

110’ to +13.8' Tidal Elevation)

Groundcover Zone

[m—— Selanr!tle M ¥in Size {spooing | Ouarrtiey
Souglan onter Axter minploaruy 4 pat 2° oc 125 ¢
Tutted halraross Dasancwse/a ecees/toss | 9\ues 2o 128 ®
sattgroa b15ticite aptcate plucs ' oc s ®
[rom——— Morenu drocrreTiierun | 9iuse 2 o 128 °
Feaifia sl tvervesd Mrdarnd S ) I vt o 4% pos 2 oc us'

®  plant In approximetely equal MUsberd. randanly distributed In gruops of § o sare

PLANT SCHEDULE - Shrub Zone Bench
(+13.8° to #17.0' Tidal Elevation)

$°-0" HEAYY T-PT.

SRR : S %
0 s X
X X XX omen 14-8°%
b 2 X2
% X X
P30S X X 5255
EAHHITRN ot 0258

Comn e S tmTrIvie M— *n siz wovirg | oty
Rad-calar dogwnod Corvam serices 24" o n
Sweet gale Wries puate 24° & o %
Pacific rinsbak FRovonerpus el fore 24* . “
Yaokar's willow Sallx reater/ew M 3. "

PLANT SCHEDULE - Rlipar!an Zone Banch
{(+17.0° to +21.0° Tidal Elevation)

Compeny Name Solantiria New Kin Size Soecing Quert I ty
feq ot cer Airue rare L 12° oc 14
Blook cottonwond e bol st Vere ¥ 12° oc [ ]
$itxa apruce Floss svianenels 36’ 1.’ oc L]
Share sine Plram canterte eorviervte i 13 16° 0C [
indian pium Ouavarte cares!form s 24° & oc 15
SnowderTy Deprrer/owrmes @live 24° 3o L
®  Flart 3° OC In hedoe |1ke stancis. ea specified on pian

PLANT SCHEDULE - Native Seed Mixture®
[ILK3 1)
Coswon dare Solentitie M % by Weignt | Murs Seed | Carwinution
Slender sheetgross Agrany fretyoc/iw p - 22 ”
Meadow fowrtal @ 4 lapacurias prevereis 20 " 0
Native red fescus Fastues rubrw 10 [] 80
Weodcw bar)ey Aot Sreciverieris 10 ’ L]

Regrean. aterile

rortgrass x heat

Voad ased 1 mom
lrart ard ottwr orop 7 mex
TOTAL "0

®  Appiloation stthin Bwis end Riponian Zowe as epentfied In guarwl plenting retes

FIGURE 14.

PLANTING SCHEDULE,
NOTES AND DETAILS




